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COLLISIONS AT INTERSECTIONS 


Left Turn at Intersection—A taxicab passenger who was injured 
when an automobile driver made a left turn at an intersection, 
colliding! with the side of the taxi, did not recover from the cab 
company for injuries sustained, since the sole cause of the accident 
was the negligence of the motorist (Red Top Cab & Baggage Co. v. 
Nothermund, Fla. Supreme Ct., J 707,821). 


Motorcycle and Automobile Collision—A motorcyclist did not re- 
cover for personal injuries sustained when he collided with de- 
fendant’s automobile at an intersection, since he was guilty of 
more than slight negligence in swerving to the left, applying the 
brakes, skidding and losing control when he observed the car in 
the intersection (Donald v. Heller, Neb. Supreme Ct., J 707,824). 


Right of Way.—The trial court erred in rendering judgment for 
defendant in plaintiff's action for damages sustained in an inter- 
section collision, since the same test was applied to determine 
whether each was negligent when plaintiff was on the right, and 
it was defendant’s duty to yield the right of way (Service Fire Ins. 
Co, et al. v. Brodner, Conn. Supreme Ct. of Err., | 707,827). 


Turning Left Near Intersection.—Plaintiff recovered for personal 
injuries sustained when defendant negligently turned his car to 
the left near the intersection and collided with the approaching 
car in which plaintiff was riding (Mignone v. Murphy, Conn. Su- 
preme Ct. of Err., 707,828). 


Failure to Notice Left Turning Vehicle——A motorcyclist did not re- 
cover for injuries sustained when he crashed into defendant’s left 
turning automobile at an intersection, since he was familiar with 
the crossing and saw or should have seen defendant making the 
turn (Smith v. Usher, Conn. Supreme Ct. of Err., §/ 707,831). 


Bicyclist’s Lookout.—A bicyclist was negligent as to lookout when 
she collided with defendant’s approaching automobile while de- 
fendant was making a left turn at the intersection (Fietz, etc. et al. 
v. Hubbard, Calif. Dist. Ct. of App., J 707,833). 


Running Red Light.—Plaintiff recovered for damage caused to his 
truck while in the intersection when defendant’s truck driver ran 
through the red light, crossed the intersection and collided with 
the traffic light, causing plaintiff's truck to contact the right side 
of the other vehicle (Sobieralski, t.a. Sober’s Transfer v. Schwotzer, 
t.a. Option Equipment & Supply Co., Pa. Superior Ct., {[ 707,844). 


Contributory Negligence.—Defendant was held not answerable for 
the consequences of an intersection collision; the jury found that 
he did not run the red light and there was evidence that the driver 
of the other car and the sleeping passengers were contributorily 
negligent (Carl v. Shaffer, Admx., Ohio Ct. of App., 707,849). 
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% FIRE AND CASUALTY 


Non-Action Clause.—An insurance company’s motion to dis- 
miss an injured party’s cross-claim was denied on the ground 
that the declaratory relief sought under a liability policy 
was inconsistent with the non-action clause because, on the 
one hand, it joined the claimant as a party defendant and, 
on the other, it requested the court to impose restrictions 
of the clause and preclude the claimant from asserting any 
counter right (United States Fidelity & Guaranty Co. v. Janich, 
Sr., et al., U. S. Dist. Ct., S. D., Calif., J 300,944). 


“Improper Delivery”.—Since the only oil ordered and delivered 
was that for the crank case of a truck, the service station 
attendant’s drainage of oil from the transmission case with- 
out replacing it could not be considered an “improper deliv- 
ery” within the meaning of the insurance carried on the 
service station (Holliday v. St. Paul Mercury Indemnity Co., 
Pa. Superior Ct., J 300,945). 


Right to Choose Insurance Agent and Carrier.—Plaintiff, who 
purchased property subject to a trust deed in which it was 
agreed that the mortgagors keep the property insured in an 
insurance company acceptable to and designated by the 
trustee, validly contracted away his right to choose his own 
agent or insurance carrier (Feldman v. Costa, Tex. Ct. of 
Civ. App., | 300,946). 


Garage Liability Policy—A garage liability policy excluding 
liability for damage to property in charge of or transported 
by the insured did not cover damage to an automobile 
while it was being towed by the insured’s wrecker (Clark 
Motor Co. v. Umited Pacific Ins. Co., Ore. Supreme Ct., 
{ 300,947, 707,858). 


% NEGLIGENCE »% 
(Other than Automobile) 


Street Car Passenger Injured.—Plaintiff recovered damages for 
injuries sustained when the operator of defendant's street 
car drove at an excessive rate of speed and came to a sud- 
den stop at a curve; plaintiff's proof was sufficient to show 
that the operation of the street car was so unusual as to 
warrant the inference of negligence (Tucker et al. v. Pitts- 
burgh Rys. Co. et al., Pa. Superior Ct., | 404,228). 


Sudden Stop of Street Car.—A street car passenger who was 
thrown against the fare box when the street car stopped 
did not recover for injuries sustained because he failed to 
prove that the stop was extraordinary and was contributorily 
negligent as a matter of law in standing without holding onto 
the supports provided (Bollar v. Pittsburgh Rys. Co. et al., Pa. 
Superior Ct., J 404,227). 


Rider Thrown from Horse.—A patron of a riding academy was 
allowed to recover for injuries sustained when she was 
thrown from a horse owned by the defendant, a riding 
academy, where it was shown that the owner knew of the 
vicious propensities of the animal (Hodge et al. v. Montclair 
Riding Club, N. J. Supreme Ct., {[ 404,233). 


Card Party Patron Pushed from Window in Fire Panic.—The 
court denied recovery to plaintiff, who was pushed from one 
of the windows of defendants’ premises by the crowd in 
their panic when a fire broke out in the building, the court 
holding that the stairways were sufficiently safe exits and 
that the proprietor and lessee owed no more than ordinary 
care to the plaintiff (Desforge v. American-British Home 
Bldg. Assn. et al., R. I. Supreme Ct., 404,229). 


Warranty of Fitness.—A recovery was denied to the plaintiff 
in an action for damages for injuries to his hands allegedly 
caused by defendant’s breach of warranty of fitness in con- 
nection with the sale by defendant to the plaintiff of a bottle 
of bleaching solution to be used for clothes: (Landers v. 
Safeway Stores, Inc., Ore. Supreme Ct., J 404,234). 


Implied Warranty as to Defects in Bottle.—The court held that 
there was no implied warranty on the part of the defendant 
that the bottle in which beer was sold by defendant, a whole- 
saler, to plaintiff's employee, a retailer, was not defective 
and not subject to defects that would permit the bottle to 
explode (Jax Beer Co., Inc. v. Schaeffer, Tex. Ct. of Civ. 
App., {[ 404,235). 


School Teacher’s Liability—A school teacher may be held 
answerable for injuries sustained by his pupils proximately 
caused by his nonfeasance, and the court’s limitation of lia- 
bility to acts of personal misfeasance constituted reversible 


error (Brooks v. Jacobs, Me. Supreme Jud. Ct., | 404,241). 


Liquid on Theatre Seat.—Plaintiff was denied recovery for 
damages where it was alleged that an usher in defendant’s 
theatre led him to a seat which felt wet and smelled of clean- 
ing fluid, the court holding that, from the evidence, the 
presence of the liquid may have been spilled by another 
patron (Arenson v, Skouras Theatres Corp., N. J. Supreme 
Ct., 9 404,232). 

Theatre Patron’s Fall down Stairway.—Plaintiff was denied re- 
covery for injuries sustained in a fall down a stairway in 
defendant’s theatre because of his contributory negligence 
in failing to feel carefully for the elusive step when, as he 
was about to descend, his body cut off the reflection of light 
from above (May v. Warner Bros. Theatres, Inc., Pa. Supe- 
rior Ct., 404,231). 


Crate Dropped While Carried.—Plaintiff. did not recover for 
injuries sustained when defendant’s truck driver, whom he 
was helping to carry a large crate, dropped his end of the 
crate because he failed to show any negligence on the part 
of the truck driver and the doctrine of res ipsa loquitur was 
inapplicable (Meyer v. Harvey et al., Pa. Superior Ct., 
7 404,242). 


Negligent Repairs by Lessor.—Where a landlord has under- 
taken to repair the leased premises, he becomes liable for 
his negligence; the lessee has a right to rely upon his as- 
surance that the premises are safe and her failure to inspect 
a porch banister repaired by lessor was not contributory 
negligence (Theakston et al. v. Kaszak et al., Pa. Superior 
Ct., 404,230). 


Electrically Charged Wire Along Public Road.—The court held 
that there was no prejudicial error in the instructions to 
the jury in an action for injuries incurred when plaintiff 
came in contact with an electrically charged fence, enclos- 
ing defendant’s farm, near a public road (Case v. Peterson, 
Wash. Supreme Ct., { 404,243). 


Difference in Floor Levels.—A customer was allowed recovery 
for injuries sustained in a fall, while walking parallel with 
the edge of a ramp in defendant’s store where there was a 
difference in the level of the floor, on the theory that store- 
keepers must use reasonable care to keep their floors safe 
for customers (The Hecht Co., Inc. v. Harrison, U. S. Dist. 
Ct. of App., D. C., 7 404,244). 


Pedestrian’s Fall on Sidewalk.—Plaintiff was denied recovery 
for injuries sustained by a fall in a hole in a sidewalk in 
defendant-city, since she failed to show, with reasonable 
certainty, that the depressed area around the water box in 
the sidewalk, which she alleged was the cause of her fall, 
was the causative factor in the accident (Pischke et al. v. 
Borough of Dormont et al., Pa. Superior Ct., J 404,237). 


Dangerous Obstruction in Park Waters.—A new trial was or- 
dered after the trial court’s judgments dismissing plaintiff's 
action against the city and an amusement company to re- 
cover for the death of his intestate by reason of a dangerous 
obstruction in park waters (Levine, Admr. v. City of Auburn, 
et al., N. Y. Supreme Ct., App. Div., § 404,238). 


Logging Train Colliding with Push-Car.—The negligence of 
the defendant, a corporation which maintained a logging 
railroad, was the proximate cause of plaintiff’s injury, re- 
sulting from the train’s running into a push-car left stand- 
ing on the tracks, which, in turn, ran into the push-car on 
which plaintiff was riding (Varley v. Consolidated Timber Co., 
Ore. Supreme Ct., §[ 404,239). 


* LIFE x 


“In Time of War” Exclusion—The court held that the death 
of a seaman in the United States Navy during the attack on 
Pear] Harbor on December 7, 1941, did not occur “in time of 
war” and was, therefore, not excluded from the double in- 
demnity provisions of his life insurance policies (lest v. 
Palmetto State Life Ins. Co., S. C. Supreme Ct., 503,435). 
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Creditors’ Rights.——The court concluded that the premiums 
paid by the insured during his insolvency were paid in de- 
fraud of creditors and that his creditors were entitled to 
enforce their judgment claims against said premiums (The 
John Weenink & Sons Co. et al. v. Blahd et al., Ohio Ct. of 
App., ¥ 503,438). 


Misrepresentations in Application.—Despite strong evidence 
that the insured had fraudulently represented that he did not 
have diabetes and had missed no school, the jury returned 
a verdict in favor of his beneficiary; the appeal court, how- 
ever, ordered a new trial (Shugats v. Metropolitan Life Ins. 
Co., Pa. Superior Ct., J 503,442). 


Statements as Representations.—Although the insured’s mis- 
statements as to her health and medical history were ma- 
terial to the insurance company’s risk, her beneficiary was 
allowed to recover under her policy which provided that 
misstatements should be considered representations and not 
warranties (DeRosa v. The Equitable Life Assur. Soc. of 
U. S., Pa. Superior Ct., 7 503,439). 


Reinstatement of Insurance.—A beneficiary was denied recovery 
under a life insurance policy because the insured, in apply- 
ing for reinstatement after lapse for nonpayment of 
premiums, falsely answered questions eliciting information 
concerning her medical history since the issuance of her 
policy (McInerney v. Metropolitan Life Ins. Co., Pa. Superior 
Ct., 7 503,431). 


Place of Contract.—The court ruled that the laws of Delaware 
that misrepresentations must be material before an insur- 
ance contract can be voided applied to reinstatement of in- 
surance in a New York insurance company because the 
receipt of the amount due was the last act, making the trans- 
action binding on both parties, and that occurred in Dela- 
ware (Harris v. N. Y. Life Ins. Co., Del. Ct. of Chance., 
§ 503,433). 


Total and Permanent Disability. —Plaintiff was denied recovery 
of disability benefits because, upon proper instructions de- 
fining total and permanent disability and evidence that she 
took in roomers and was performing the duties of a house- 
wife, the jury found that she was not totally and perma- 
nently disabled (Zoni v. The Mutual Life Ins. Co. of N. Y., 
Pa. Superior Ct., {[ 503,432). 


Proof of Disability—In New Mexico, the failure to furnish due 
proof of total and permanent disability of the insured is 
excused when such disability renders him unable to furnish 
such proof (Harris, Admx. v, Pacific Mutual Life Ins. Co. of 
Calif. U. S. C. C. A., 10th C., 9 503,441). 


Congenital Physical Defect.—Even if it could be said that plain- 
tiff’s disability as the result of non-development of his eyes 
was the result of disease, it could not be said that this con- 
dition, which was congenital, occurred prior to the issuance 
of his policy, and he was not entitled to disability benefits 
(Myers v. Metropolitan Life Ins. Co., Pa. Superior Ct., 
7 503,440). 


Release—Mutual Mistake.—A release, executed on the belief 
that the insured was suffering only from a sprained lower back, 
was held to have been executed under a mistake of fact 
when it later developed that he was suffering from a spinal 
injury (Marini v. Mutual Benefit Health & Accident Assn., 
R. I. Supreme Ct., | 503,434). 


% AUTOMOBILE »% 


Cancellation of Policy.—Plaintiff was denied recovery for the 
fatal injuries sustained by her decedent when struck by the 
car owned by the insured and driven by the guest of his 
gratuitous bailee; the court held that though coverage would 
have extended to the bailee, the insurer was relieved of lia- 
bility by the cancellation of the policy prior to the accident 
(Prillaman, Admx. v. Century Indemnity Co. of Hartford, 
Conn., U. S. Dist. Ct., W. D., Va., 707,820). 


Hour of Expiration—An automobile insurance policy which 
was to run for six months from 12:00 o’clock noon Septem- 
ber 6th was still in force and effect at 11:30 P. M. March 6th, 


since fractions of a day are not considered in legal computa- 
tion of time and an insurance policy is always construed 
against the insurer (Greulich v. Monnin, Motorist Mutual Ins. 
Co., Appellant, Ohio Supreme Ct., 707,855). 


Family Car Doctrine—Charges given which stated that the 
jury could infer, from the father’s statement that he would 
take care of everything, that he was liable for the son’s 
negligent driving under the family car doctrine were er- 
roneous (Danahy v. Cuneo et al., Conn. Supreme Ct. of Err., 


| 707,829). 


Manufacturer’s Liability—A manufacturer was liable for the 
wrongful death of the decedents who lost control of a newly 
purchased truck and crashed into a building in North Caro- 
lina, since there was evidence of the defective construction 
of the right rear wheel axle housing (General Motors Corp. 
v. Johnson, Admx., U. S. C. C. A., 4th C., 7 707,848). 


Child Playing Marbles in Alley.—Plaintiffs recovered for in- 
juries sustained by a four-year-old boy who was struck by 
defendants’ car as he played marbles in an alley, since de- 
fendant driver was negligent in driving around the corner 
into the alley without having sufficient control to be able to 
stop before hitting the child who must have been visible 
(Haney et al. v. Bobish et al., Pa. Superior Ct., J 707,838). 


Diagonally Crossing Street.—Plaintiffs, husband and wife, re- 
covered for personal injuries sustained by the wife when 
she was struck by defendant’s automobile as she diagonally 
crossed a street at night, since, in view of the conflicting 
evidence, the jury’s determination of the negligence issues 
was conclusive (Gribbin et al. v. Fox, N. J. Supreme Ct., 
{| 707,840). 


Wedged Against Parked Truck.—Since the proximate cause of 
plaintiff's being wedged between the illegally parked truck 
and the oncoming automobile was the negligence of the 
motorist, who was aware of the danger created by the parked 
truck in ample time to have avoided the accident by the 
exercise of due care, the judgment against the truck owner 


was reversed (Venorick v. Revetta et al., Pa. Superior Ct., 
1 707,845). 


Attaching Cable to Disabled Car.—Plaintiff did not recover for 
personal injuries sustained when he was struck by a speed- 
ing car as he assisted defendants’ employee in attaching a 
cable to his disabled car on the wrong side of the road, 
since he had full knowledge of the conditions and hazards he 
was exposing himself to (Brucker v. Matse:: et al., Wash. 
Supreme Ct., f 707,852). 


Garage Employee Delivering Car.—Plaintiffs recovered for per- 
sonal injuries and damages sustained when there was a col- 
lision with a car being delivered to its owner by an employee 
of defendant garage owner, since the question of the agency 
of the driver was one of fact and the garage owner was not 
entitled to judgment n.o.v. (Weisbrode et ux. v. Thomas et al., 
Pa. Superior Ct., J 707,841). 


Unlighted Parked Truck.—Since defendant was negligent in 
failing to warn plaintiff of the presence of the unlighted 
truck on the road, plaintiff recovered for damage sustained 
when his truck, after passing through a light curtain created 
by the headlights of a stalled automobile, collided with the 
parked vehicle (Boor v. Schreiber et al. t.a. Schreiber Trucking 
Co., Pa. Superior Ct., J 707,846). 


Passing Vehicle.—The driver of the vehicle which was passing 
a forward vehicle in the center lane of a three-lane highway 
was negligent and the owner and driver of the approaching 
vehicle with which it collided were not negligent; therefore, 
the trial court correctly directed verdicts against the driver 
of the passing vehicle and all of his passengers (Burgess v. 


Giovannucct, Mass. Supreme Jud. Ct., {| 707,830). 


Assured Clear Distance Ahead.—Defendant, who drove into 
the rear of a road roller and whose car bounced across the 
center line striking the decedent’s approaching towed ve- 
hicle, was guilty of negligence as a matter of law in vio- 
lating the assured clear distance ahead statute; therefore, 
the judgment for defendant was reversed and remanded 
(Marchal, Admr. v. Frankman, Ohio Ct. of App., J 707,835). 
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AUTOMOBILE—Continued 


Wrong Side of Road.—From the testimony and physical facts, 
it could not be said with certainty which of two vehicles, 
traveling in opposite directions, was driven onto the wrong 
side of the road, and the court refused to disturb the jury’s 


finding in favor of defendant (Schalow et al. v. Oakley, Wash. 
Supreme Ct., J 707,853). 


U-Turn Over Street Car Track.—The doctrine of last clear 
chance was inapplicable when plaintiff's car was struck by a 
street car as he executed a U-turn across its path because 
plaintiff, having been fully aware of the oncoming street car, 
had the greater opportunity of avoiding injury by simply 
stopping his vehicle before he drove upon the track (Mag- 
nuson v. Market Street Ry. Co. et al., Calif. Dist. Ct. of App.., 
{ 707,851). 


Municipality’s Liability —Plaintiff recovered for damage caused 
to his automobile when on a rainy night the front wheel of 
his car slid into the hole of a transverse sewer in the street, 
since the sewers occupied 40% of the street and created a 
veritable trap (Wilk v. Borough of Mt. Oliver, Pa. Superior 
Ct., 7 707,837). 


Owner’s Liability.—A father who loaned his car to his son with 
instructions that he alone was to drive it was liable, under 
the owner’s liability law, for the negligent driving of his son’s 
friend (Souza et al. v. Corti et al., Calif. Supreme Ct., 
7 707,854). 


Host’s Liability —A guest did not recover for injuries sustained 
when her host lost control of the automobile and it plunged 
into a ditch, since plaintiff by accepting a ride from a driver 
whom she knew had been drinking beer assumed the risk 
attendant upon the journey and she was guilty of contribu- 
tory negligence although she had remonstrated with the 
driver because he was speeding and had asked to get out 
of the car (Taylor, etc. v. Taug, Wash. Supreme Ct., 
{ 707,836). 


Failure to Warn.—Plaintiff recovered for personal injuries sus- 
tained when as she attempted to sit down in defendant's 
coupe she fell to the floor striking an iron bar, since the 
host was negligent in failing to warn her that the rear seats 
were folding chairs which were pushed up at the time (Loeb 
v. Gurtman, N. J. Supreme Ct., §[ 707,839). 


Status of Occupant.—Plaintiff recovered for personal injuries 
sustained while riding in defendant’s automobile when it 
skidded on the wet pavement and went into a ditch, because 
he was a passenger and not a guest in the car, since the lodge 
had agreed to pay defendant to transport some of his co- 
members to the meeting (Sprenger v. Braker, Ohio Ct. of 
App., | 707,850). 


Staff Member Riding in Camp Truck.—A junior staff member 
of a boy scout camp, who was riding in the camp truck, was 
a guest because the privilege of riding in the truck was 
given the staff members as a reward rather than an induce- 
ment of employment; therefore, there was no recovery for 
his death against the boy scout organization (Humphreys 
v. San Francisco Area Council, Boy Scouts of America et al., 


Calif. Supreme Ct., J 707,856). 


Joinder of Causes of Action.—A husband was not permitted to 


join in one action a claim for damages to his automobile 
with his wife’s action for damages for her personal injuries 
sustained in an automobile collision (Bernhart et vir v, 
Peebles et al., Fla. Supreme Ct., 707,822). 


Res Judicata.—A judgment in favor of the heirs of defend- 
ant’s driver against the employer of plaintiff’s decedent was 
not res judicata in this action on the issue of defendant's 
driver’s negligence, since the plaintiffs in this action were 
not parties to the other action (Morris et al. v. Fortier et al, 


Calif. Dist. Ct. of App., § 707,834). 


Damages.—A verdict for $2500.00 was not deemed excessive 
for a wound and a fracture of the left arm which caused 
the 77-year-old plaintiff to lose 25% of the use of his arm 
in addition to extensive pain and suffering (Oberlin v. Pyle, 


Ind. App. Ct., J 707,826). 


Remittitur.—Since the record did not show that the jury had 
been swayed by passion or ignorance, the trial court erred 
in ordering a remittitur in plaintiff's action for injuries sus- 
tained in a rear-end collision which caused an activation 
of an arthritic condition which rendered her a semi-invalid 
(Burns v. Metropolitan Distributors et al., Conn. Supreme Ct. 
of Err., J 707,832). 


Measure of Damages.—Since there was no evidence presented 
showing the amount of lost earnings, a charge given which 
instructed the jury to consider the reasonable amount of the 
earnings lost by plaintiff in the past and the reasonable value 
of his reduced ability to earn money was erroneous (Mc- 
Alister et al. v. Miller, Tex, Ct. of Civ. App., J 707,823). 


Instructions.—Plaintiff was not permitted a reversal of a judg- 
ment on the basis of an erroneous instruction which had 
been given at his request, since he could not be permitted 
to take advantage of an error which he had invited (Lester 
v. Leuck, Ohio Supreme Ct., J 707,857). 


Release.—Under the terms of a draft accepted by an injured 
bus passenger, the draft when endorsed, unless avoided on 
account of fraud, became a release and the jury should not 
have been charged that the draft could not constitute a re- 
lease (Shaw v. Victoria Coach Line., Inc., Mass. Supreme Jud. 


Ct., 707,847). 


Railroad Crossing Collision—The trial court erred in dismiss- 
ing the complaint because of plaintiff’s contributory negli- 
gence in an action for injuries sustained when plaintiff drove 
into defendant’s train which was stopped on a crossing on a 
foggy night (Hendrickson v, Union Pacific R. R. Co. et al., 
Wash. Supreme Ct., J 707,825). 


Actions of Watchman.—Since the railroad watchman was not 
negligent in shouting at plaintiff's driver to go back when 
he saw him on the first rail as the train approached, plain- 
tiffs did not recover for personal injuries sustained by the 
minor plaintiff when the car was struck by the train (Mayer, 
etc. et al. v. Pennsylvania R. R., Pa. Superior Ct., 707,842). 


Signals and Warnings.—Plaintiff recovered for damage caused 
to his truck when, after stopping to look and listen, the 
driver proceeded on to the crossing where the vehicle was 
struck by a train, since, because of snow, fog and trees 
which limited the truck driver’s view, it was a question of 
fact whether he was negligent in failing to see the train 
(Goldscheiter v. Baltimore & Ohio R. R. Co., Pa. Superior 
Ct., 7 707,843). 


Paragraph () numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


4 





